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TO: THE COMMISSIONERS
THROUGH: JAMES A. PEHRKON
STAFF DIRECTOR
FROM:  ROBERTJ. COSTA ﬁc,
ASSISTANT STAFF DIRECTO
AUDIT DIVISION

JOSEPHF. STOLTZ
DEPUTY ASSIST AFF DIRECTOR

RUSSELL H. BRUNER ¢4
AUDIT MANAGER

CORNELIA K. RILEY
LEAD AUDITOR d{ E’

SUBJECT:  FINAL AUDIT REPORT ON MICHIGAN REPUBLICAN STATE
COMMITTEE (MRSC)

Attached for your review and consideration is the subject report, along with a
legal analysis prepared by the Office of General Counsel.

Also attached is a memorandum prepared by the Office of General Counsel
regarding the inclusion of a discussion of a media program sponsored by the Republican
National Commitiee in the background section of this report (se¢ Section L.D. on page 3).

The Audit staff would like to direct your attention to Shared Expenses Paid from
Non-Federal Accounts (Finding JI.B.) Shared expenses were paid from three non-federal



accounts: MRSC Operating, the Republican National Convention account, and the
MRSC Administrative account,

The payment of shared expenses from the MRSC Administrative Account isa
recirring issue which was also addressed during the 1993-94 audit. The MRSC has
responded to the Interim Audit Report with the same arguments used in response to the
audit of the 1993-94 cycle. The Audit staff rejected those arguments in the 1993-94
Audit Report which was approved by the Commission on February 8, 1999. The position
of the Audit Division remains unchanged: a party committee which makes
disbursements in connection with both non-federa) and federal elections is required to
allacate all of its administrative expenses.

The Office of General Counsel concurrs with the findings and recommendations,
Wording within the report has been revised according to the Office of General Counsel’s
suggestions.

Recomigendation
The Audit staff recommends that the report be approved.

This report is being circulated on a tally vote basis, Should an abjection be
received, it is recornmended that it be considered at the next regularly scheduled open
session meeting,

Should you have any questions, please contact Comelia Riley or Russ Bruner at
£94-120Q,

Attachments:

Finai Audit Report on the Michigan Republican State Committee

Legal Analysis : : -
Media Advertisement Issues in Pending Audits (LRA #581)



FEDERAL ELECTION COMMISSION
WASHINCTON, D.C. 20463

REPORT OF THE AUDIT DIVISION
ON THE
MICHIGAN REPUBLICAN STATE COMMITTEE

I B GRO
A, AUDIT AUTHORITY

This report is based on an audit of the Michigan Republican State
Committee (MRSC), undertaken by the Audit Division of the Federa] Election
Commission (the Commission) in accordance with the provisions of the Federal Election
Camnpaign Act of 1971, as amended (the Act). The audit was conducted pursuant to
Section 438(b) of Title 2 of the United States Code which states, in part, that the
Cormmission may conduct audits and field investigations of any political committee
required to file a report under Section 434 of this title. Prior to conducting any audit
under this subsection, the Commission shall perform an intermnal review of reports filed by
selected committees to determine if the reports filed by a particular committee meet the
threshold requiremenits for substantial compliance with the Act.

B. AUDIT COVERAGE

The audit covered the period January 1, 1995 through December 31, 1996.
During this period, the MRSC reported a beginning cash batance of §1 73,858; total
receipts for the period of $8,750,815; total disbursements for the period of $8,706,933;
and an ending cash balance of $219,740.!

C. CAMPAIGN ORGANIZATION

The MRSC registered with the Comptroller General of the United States
as the Michigan Republican State Committee on April 17, 1972, The Treasurer of the
MRSC for the period covered by the audit is William H. Gnodtke. The MRSC maintains
its headquarters in Lansing, Michigan.

To manage its financial activity, the MRSC maintained nine checking and
savings accounts and held several certificates of deposits. The MRSC's receipts were
composed of approximately 112,500 contributions totaling $4,391,000 from individuals,

! All figures in report are rounded o the nearest doller.



contributions from political committees {$74,300) and other party committees
(3909,001), refinds/rebates, interest and transfers from its non-federal account,

D, AUDIT SCOPE AND PROCEDURES

The Audit staff was unable to verify the allocation between the federal and
non-federal accounts of $535,503 in media expenditures. The MRSC made two
payments to Strategic Media Services on October 15, 1996 and October 30, 1996 totaling
$535,503 which it reported as “Production & Development,” and categorized the purpose
as Administrative/Voter Drive. The MRSC allocated these disbursemants at the ballot
composition (Administrative) ratio of 62.5% non-federal; 37.5% federal. The invoices
supporting this activity describe the incutred costs as “TV Buys 10/16-10/23 - Detroit"
and “TV Buys 10/28-11/4 - Michigan (Detroit, MI),” The Audit staff repeatedly
requested the tapes of these broadcasts so that the generic voter drive aspect {as reported}
could be verified. When these requests did not result in the production of the requested
information, the Commission issued subpoenas to both the vendor and MRSC 1o obtain
all documentation relating to these media products but neither entity was able to provide
the documentation (video tapes, storyboards or scripts) Recessary to verify the reported
allocation.

The audit included testing of the following general categories:

1. The receipt of contributions or Joans in excess of the statutory limitations;

2. The receipt of contributions from prohibited sources;

3 Proper disclosure of contributions from individuals, political committees
and other entities, to include the itemization of contributions when
required, as well as, the completeness and accuracy of the information
disclosed (see Finding IL.C.};

4, Proper disclosure of disbursements including the itemijzation of
disbursements when required, as well as, the compieteness and accuracy of
the information disclosed (see Finding I1.C.);

5. Proper disclosure of campaign debts and obligations;

6. The accuracy of total reported receipts, disbursernents and cash balances
as compared to bank records (see Finding II.D.);

7. Adequate recordkeeping of campaign transactions:

8. Proper reporting and funding of allocable expenses (see Findings I1.B.
and C.Y; and,
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9, Other audit procedures that were deemed necessary in the situation,

In the Audit report on Dole For President, Ing, (DFP), a media program
sponsored by the Republican National Committee (RNC) was discussed. The program
was used to air a number of television commercials batween April and August of 1996
that featured Senator Dole in a positive light, President Clinton in a negative light, or
both. The DFP Audit report placed the cost of this program at $18,453,619, It was also
explained that much of the media placement was done through the state party committees.
As was explained in an internal RNC memorandum, the reason for using the state party
committees for the placement was to take advantage of their more favorable federal/non-
federal allocation ratios, The RNC would have been required to use 65% federal funds
and 35% non-federal funds to pay for the program. Conversely, the average ratio for the
state party committees that were intended 1o be used to place the ads was, according to
the RNC memorandum, 37% federal and 63% non-federal. MRSC was one of eighteen
states through which media was placed in connection with the RNC program. The
amount placed through MRSC was $1,101,936.

Unless specifically discussed below, no material non-compliance was
detected. It should be noted that the Commission may pursue any of the matters
discussed in this report in an enforcement action.

IL. UD IN OMM ATI

A. PosSIBLE IMPERMISSIBLE EXPENDITURES ON BEHALF OF FEDERAL
CANDIDATES - PHONE BANKS

In the case of the general ¢lection campaign of any candidate for President
of the United States who is affiliated with such party, the national committee of a
political party may make expenditures on behalf of the candidate subject to certain
limitations pursuant to 2 U.5.C. §441a(dX2). Section 1 10.7{4) Title 11 of the Code of
Federal Regulations allows the national committee of & political party to make
expenditures under 2 U.8.C §441a(d) and 11 CFR §110.7(a}4) through a designated
agent, such as a state party committee. The Reguiations at 1] CFR. §110.7(a)(4) do not
provide a state party committee any other mechanism for making an expenditurs on
behalf of a presidential candidate in excess of the contribution limitations that apply to
political committees.

Section 100.8(b)(18)(i) of Title 11 of the Code of Federal Regulations
explains the restrictions placed on get-out-the-vote or voter registration activities by state
party committees on behalf of party nominees. If such an activity is conducted on behalf
of the Presidential and Vice Presidential nominee(s), the costs incurred are not an
expenditure for the purpose of influencing the election of these candidates provided that
such costs are not incurred in connection with any broadcasting or specified other forms
of public political advertising. Subsection (iv) within this regulation explains that if the
activities include references to any candidate{s) for the House or Senate, the costs of such



activities which are aliocabie to that candidate(s) shall be an expenditure on behalf of
such candidate(s) unless the mention of such candidate(s) is merely incidental to the
overall get-out-the-vote and voter registration activity. Subsection (v) makes it clear that
payment of the costs incurred in the use of phone banks in connection with voter
registration and get-out-the-vote activities is not an expenditure on behalf of a federal
candidate provided such phone banks are operated by volunteers. The use of paid
professionals to design the phone bank system, develop calling instructions and train
supervisors is permissible.

ish or a Saiari ~Dut-the-V

The MRSC reported disbursements for a shared exempt activity
totaling $23,174 in November and December, 1996. The expenditures, allocated 25%
federal and 75% non-federal, were for telephone service ($3,706) and for salaries and
payroll taxes ($19,468). The MRSC provided a script (“MIGOP Tumout Script #27)
which urged the persons called to vote for Bob Dole, Jack Kemp and for three non-
federal candidates. The MRSC annotated the script as “Part of GOTV Program.”
Although 2 MRSC official stated that the phone bank was operated by volunteers, the
MRSC has failed to provide any documentation to explain the role of the 124 salaried
persons involved with the project. The use of a salaried phone bank for get-out-the-vote
activity on behalf of the Presidential and Vice Presidential nominees voids the exemption
at 11 CFR §100.8(b)(18)(v). Absent documentation the Audit staff is of the opinion that
this project reflects a $5,794 ($23,174 x 25%) contribution to Dole/Kemp “96.

In the Interim Audit Report, the Audit staff recommended that the
MRSC provide documentation to demonstrate that the exemption at 11 CFR §100.8(b)(v)
was not voided by the use of paid staff with respect to the MIGOP phone program and as
a result the costs assactated with the program are not contributions to Dole/Kemp “96.

In response to the report MRSC did not provide any additional
documentation, but stated they were investigating the matter and were unable to accept or
refute the findings.

B. SHARED EXPENSES PAID FROM NON-FEDERAL ACCOUNTS

Section 106.5(a)(2) of Title 11 of the Code of Federal Regulations requires
committees that make disbursements in connection with both federal and non-federal
elections to allocate expenses in the following categories:

Administrative expenses;

The direct costs of fundraising programs and events;

Activities exempt from the definition of coniribution and expenditure at
11 CFR §§ 100.7(b) and 100.8(b); and,



(Generic voter drives,

Section 106.5(g)(1) of Title 11 of the Code of Federal Regulations states,
in part, committees that have established separate federal and non-federal accounts under
11 CFR 102.5(2)(1)(i} shall pay the expenses of joint federal and non-federal activities as
foliows: (i) pay the entire amount of an allocable expense from its federal account and
transfer funds from its non-federal account to its federal account solely to cover the non-
federal share of that allocable expense; or (ii) establish a separate allocatior account into
which funds from its federal and non-federal accounts shall be deposited solely for the
purpose of paying allocable expenses. Once a Committee has established a separate
allocation account for this purpose, all allocable expenses shall be paid from that account
for as long as the account is maintained,

Section 104.10(b)}4) of Title 11 of the Code of Federal Regulations states,
in part, a political committe that pays allocable expenses in accordance with 11 CFR.
106.5(g) or 106.6{¢) shall also report each disbursement from its federal account or its
separate allocation account in payment for a joint federal and non-federal expense or
activity.

The rules regarding the percentages to be used in the allocation of shared
expenses for administrative and generic voter drives; exempt activities; and direct
fundraising costs are described respectively under sections 106.5{d), (¢} and (f) of Title
11 of the Code of Federal Regulations. Administrative and voter dtive percentages are
calculated on the ratio of the federal offices expected on the ballot to total federal and
nen-federal offices expected on the ballot in the next general election to be held in the
committee’s state, State and local party committees in states that do not hold federal and
non-federal elections in the same year shall allocate the costs of generic voter drives
according to the ballot composition method based on & ratio for that calendar year.
Exernpt activities are allocated according to the proportion of time or space devoted in a
communication to federal candidates or elections as compeared to the total time or space
devoted in a communication to all federal or non-federal candidates or elections.
Fundraising costs shall be allocated based on the ratio of funds received into & federal
account to its total receipts from each fundraising program or event.

BACKGROUND

The Audit staff reviewed disbursements from both the federal and non-
federal agcounts during the audit period to evaluate compliance with 106.5(g) and to
determine if the federal account paid its share of allocable expenses. From the federal
accounts the MRSC expended funds for shared administrative, fundraising, and exempt
activities, and in support of federal candidates. For the non-federal activity, 100%
reviews of disbursements were performed on three separate accounts. One account was
used by the MRSC as the non-federal operating account, This account supported non-
federal candidates, transferred funds to the federal allocation account for shared activities,



and expended funds for a 1994 GOTV phone bank (see Shared Expenses Paid from the
Non-federal Operating Account), The remaining two non-federal accounts were
considered by the MRSC to be non-campaign accounts, composed mainly of corporate
contributions, It is the opinion of the Audit staff that all three accounts were used to pay
expenses which were, at least in part, shared expenses with the federal account. Thus it is
clear that the MRSC makes disbursements in connection with both federal and non-
federal elections and must allocate its administrative expenses pursuant to 11 CFR,
§106.5(a)(2).

1. Michi bli te Commj inistrative Ac¢count

The MRSC maintains an account entitled “Michigan Republican
State Committee Administrative Account” (Administrative Account)* According to the
MRSC, funds expended from the Administrative Account do not impact federal, state, or
local elections. Therefore, it considers such transactions to be non-campaign related.
Further, receipt and disbursement transactions are not included in its foderal or state
disclosure reports. The Administrative Account was open during the entire audit period
(1995-1996),

The State of Michigan does not permit corporate or labor union
contributions to be used for non-federa! elections. However, on August 21, 1979, the
Michigan Secretary of State issued a declaratory ruling concemning corporate
expenditures a1 a state political party convention, A cotporation proposed spending funds
for expenses related to a state convention. The expenses included but were not limited to
hotel rooms, food, beverages, telephone and trave!, and were to be made for the purpose
of influencing the decisions of the delegates to the convention with respect to the
adoption of certain resolutions and the election of individuals to office within the state
party. In part, the declaratory ruling stated that since none of the offices at stake at this
particular convention were public offices and none of the resolutions to be adopted were
ballot questions, the expenditures in question were not prohibited and also did not need to
be reported or recorded as expenditures under the Act (reference to the state of Michigan
law).

A Manual For Political Party Committees published by the
Michigan Department of State Burean of Elections, April 1990, commonly referred to as
the “green book,” at page 14 states political party committees may accept finds from an
incorporated source if the corporation clearly designates the funds for the committee’s
administrative expenses. These funds must be deposited in a separate account maintained
by the committee solely for administrative purposes. Finally, another manual published
by the Michigan Departrnent of State Bureau of Elections in February 1990, for
independent political and ballot question committees, at page 8, states a Ballot Question
Committee may receive corporate funds or be entirely funded by a corporation. At page

: This account was open during the previous election cycle (93/94) and was reviewed duting the

FEC’s audit of thet periad. Problems noted in that audit are similar to the problems noted harsin.



40 of this manual, it states a corporation is allowed to spend corporate funds to support or
oppose ballot questions, The corporation must register a Ballot Question Committee
within 10 calendar days after it spends $500 or more in a calendar year to support or
appose ballot issues.

a. erview of E. jtures

According to MRSC records, during the 1995-96 election
cycle, as well as the previous cyele, expenses paid from the Administrative Account
related to the annual Michigan Republican State Convention, Michigan Republican State
Committee Meetings, conferences, and Republican National Committes State Chair
Conferences. Such expenses included but were not limited to ajr travel, reimbursements
for mileage, hotel costs, food, beverage, entertainment, supplies and invitations. During
1995 and 1996, a total of 625 checks amounting to $1,059,348 were written from the
Administrative Account,

" From the Administrative Account the MRSC also paid for
expenses such as legal fees to its general counsel for an unsuccessful defense of the
MRSC in a libel suit brought against it by a former eiected state official. Upor: losing its
case, the Administrative Account also posted the required bond for the amount of the
settlement., Throughout 1995 and 1996, the Administrative Account paid the legal
expenses related to Michigan Ballot Proposition A, an amendment to Michigan's Bingo
Act, and paid the interest, fees and principle on non-federal loans. During 1995 and 1996
the Administrative Account also made transfers to the MRSC's building fund for
mortgage payments, and sponsored receptions at the Governor’s Mansion far high dollar
donors and for a previous MRSC chairman. Certain other good will gestures and gifts
were also not considered shared expenses. In all, the MRSC paid a total of 225 checks in
the amount of $626,703 for expenses which the Audit staff has deemed to be for solely
non-federal activities.

b. [ di =8 S MATE Kl S I1ATEL -‘1_'.4-. 2113

During the 1993-1994 election cycle, many of the
disbursements from the Administrative Account were deemed to be for allocable
expenses. A similar review of 1995-1996 disbursements produced a similar result. [t is
the Audit staff’s opinion that during 1995 and 1996 the MRSC spent a total of $271,150
for administrative expenses that require allocation between the federal and non-federal
accounts. Included in this amount are payments for federal tax preparation and the annyal
audits of all MRSC accounts, monthly legal expenses incurred by the MRSC’s fegal
counsel for items such as courier services and photocopying not directly related to any
specific non-federal case and compensation in 1995 and 1996 to (Gary Reed or Reed




Governmental Consulting.” Other expenditures inciuded in this amount total
approximately $100,000 paid for such items as hotel bills, catering, and festivities costs
related to the 1996 Republican National Convention in San Diego, California.

In addition o these administrative expenses, the Audit staff
determined that funds from the Administrative Account were used to pay administrative
expenses such as costs incurred for the annual state convention,® various state comrnittes
and RNC chair meetings, and other conferences held in 1995 and 1996. The MRSC also
paid administrative expenses related to its 1995 Mackinaw Conference. In all, the
Administrative Account paid a total of $142,423 (123,413 in 1995 and $19,010 in 1996)
in costs related to these events such as mileage reimbursements, banguet and lodging
expenses, badge holders, supplies, and sound and lighting.

With respect to the state conventions, RNC chair meetings,
conferences and state committes meetings it appears that campaign-related components
{federal and non-federal) existed. For example, with respect to the 1995 annual state
converntion, an article in the Detroit Free Press notes:

The attack began on Feb 4%, the day Heintz was elected
state chair at a GOP convention at Cobo Hall. In an
allsterative burst that brought cheers from delegates, she
labeled Bonior “a whiney, wacky, wimpy, wasteful, worn-
out, washed-up, windbag wimp"” and prornised that hell
“take the biggest fall.”

Although the MRSC apparently considers this convention
to be non-campaign related, according to this article, federal election activity was of
major interest during the Convention. In May of 1996, Susan Heintz would resign her
position as the Chairman of the MRSC and run against Bonior in the election for the 10
District Congressional seat. As concems the 1995 Mackinaw confarence, other articles
reviewed stated that then Speaker of the House Newt Gingrich was a speaker and the
conference was atiended by then-Republican Presidential Primary candidates Bob Dole,
Pete Wilson, Phil Gramumn and Arlen Spector. At a minimum it appears that these
administrative expenses wete in connection with both federal and non-federal elections.
As aresult, the costs must be aliocated between the federal and non-federal accounts.
The proper allocation ratio is the ballot composition method specified at 11 CFR
§106.5(d).

Based upon the audit of the 1993-1994 election cycle, Gary Reed was the fundraiser for the
Account. In that audit, payments mads to Gary Reed were considered shared activity.

It shauld be noted that the Audit staff requested agendas for State committes mestings on two
occusions, but to date, the agendas have not been forthcoming.



Based upon our review, the expenses noted above {general
operating expenses - $271,150; state conventions and committee meeting/conferences -
$142,423) relate to shared federal and non-federal activities and are allocable ag
administrative expenses. The Audit staff has calculated that $155,090 [($271,150 +
$142,423) x 37.5%’) represents the federal share and requires repayment to the non-
federal account. At the Exit Conference the Audit staff provided MRSC officials with
schedules that detailed the review of this account. A MRSC official siated that the
Mackinaw conference consists of a State meeting on Friday night and that the rest of the
weekend is typically social. The representatives had no other comments with tegard to
the other categories of expenditures.

2. 8 Ex Paid fromn the Non-Federal tin ount

The Audit staff’s review of the non-federal operating account
(Operating Account) disclosed 86 payments totaling $10,951 made to various businesses
on June 5, 1995, These payments were reimbursements for the use of telephones for get-
out-the-vote (GOTV) activities during 1994. During a previous election cycle, the
MRSC operated a similar GOTV phone bank, but at that time had reimbursed the
businesses from both the federal and non-federal accounts,

At the time of the review and at the Exit Conference, the Audit
staff requested a copy of the script for this phone bank so that a determination could be
made as to possible allocable activity, To date, the MRSC has not provided the requested
documentation.® Absent documentation to prove otherwise, the Audit staff considers the
payments to be for shared activity benefiting both federal and non-federal candidates.
The federal share of this activity would be $2,431 ($10,951 x 22.2% 7).

3. d E Pai the Nop-Fed COUN ubli
NMatiopal Convepntion

The MRSC opened a non-federal account, Republican National
Convention (Convention Account), on February 16, 1996. During 1996 the Convention
Account received $90,300 and made disbursements totaling $78,538 for expenses
associated with activities during the Republican National Convention in San Diego, CA.,

Although some receipts were designated as deposits for hotel
rooms during the convention, and some receipts were from individuals, the bulk of the

# The allocation percentage for administrative expenses is 37.5%. The percentage is the ratio of
federal offices to tota! federa! and non-fedaral offices on the ballot in the 1996 general election.

s The script pravided for the 1992 GOTV activity urged voters to support, ameng other
Republicans, Prasident George Bush.

Since these disbursements relate to the 1993-1954 election cycle, the 22.2% administrative
allocation ratio for that period is applisd here.



receipts were from corporate entities. Contributions from one of the COTpOrate SpOnsors
were made under the specific conditions that the donations would support functions held
solely for social purposes, no attempt would be made to influence the outcome of the
convention or 1o advocate the election or defeat of any candidate, and would not be ussd
to defray any delegate’s subsistence expenses. Correspondence and aanotations
associated with other contributions included phrases such as “House Republican event at
the National Convention,” “RNC Michigan House Reception,” “Michigan delegation
luncheon,™ “toward the activities at the National Republican conveation” or “for San
Diege Convention.” Many contributions included no discemible purpose; these receipts
were generally payable to “Republican National Convention Michigan Account.”

Expenses paid from this account included consultant fees, room
deposits, travel reimbursements, entertainment and reception expenses, printing costs,
radio rentals, teleprompier, supplies, and bus transpottation. Invoice and receipt
documentation indicate that the Convention Account funded catering and entertainment
expenses for at least three events between August 11 and August 13. Transportation for
the Michigan delegation was funded by the account for a fourth event on August 11.
Souvenirs or gifts paid for from this account included 550 picture frames with engraved
plaques reading “1996 Republican National Convention,” 550 printed items described as
96 Convention Program,” 550 printed T-shirts, and printed beach towels. The
Convention Account also paid for the design of a national convention logo. Other
printing costy included invitations to four events/receptions. Included within travel
reimbursements was & $368 payment for hotel expense to a person listed as a delegate to
the Republican National Convention. Finally, the Convention Account paid shipping
costs for material sent from MRSC to “1996 Replublican] Nat{iona]l Conv[ention] -
Youih Programs.”

The Audit staff provided the MRSC with a schedule of
disbursements from this account at the Exit Conference and requested that the MRSC
justify the non-federal nature of the expenditures. The MRSC official had no comment at
that time,

In response to the Exit Conference, the MRSC asserted that the
functions were sponsored by corporations “...to meet with Republican National
Convention delegates, federal and state elected officiats, Republican Party officials, and
the press. No part of any function paid for from the Republican National Convention
Account was used to attempt to influence the cutcome of the Convention, for official
Convention events, for soliciting contributions, or for expressly advocating the election
of defeat of a candidate for Federal office. Further, none of the functions sponsored by
the corporations contributing to the Republican National Convention Account had as its
purpose the defrayal of any delegate’s subsistence expenses during the Convention,”

As with some of the expenses discussed above, these costs, ata

minimurm, represent general party agtivity and/or party building, Although there is no
evidence that specific disbursements are related solely to State and local elections, solely
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to Federal elections, or that any candidate’s election or defeat was advocated, the
expenditures were made for party sponsered events held in conjunction with a National
Nominating Convention which selected a federal candidate. Therefore, at a minimum,
these expenses must be allocated between the federal and the non-faderal accounts as
party administrative expenses. The Audit staff calculated the federal share of this activity
to be $29,452 ($78,538 x 37.5%), based on the allocation ratio for administrative activity.

In the Interim Audit Report, the Audit staff recommended that the
MRSC:

* Demonstrate that the disbursements originating from the Administrative
Account ($413,572), the Operating Account ($10,951), and the Convention
Account ($78,538) are not expenditures as defined at 11 CFR §100.8(a); or,

» file Schedules H4 disclosing as memo entties the shared expenditures which
originated from these accounts ($503,061); and

¢ using funds from its federal account(s) reimburse the non-federal account
$183,353 [($413,572 x 37.5%)+($78,538 x 37.5%)+($10,951 x 22.2%)-
$3,619%] and provide evidence of such reimbursement.

» If the MRSC lacks the funds to reimburse the non-federal account, then
disclose the amount owed on Schedule D as a debt.

As part of its response {0 the recommendations contained in the
Interim Audit Report, the MRSC explains that the Michigan Campaign law excludes
party administrative expenses from its coverage, and suggests that the same is true under
Federal law. Included in the MRSC response is a discussion of various Advisory
Opinions issued by the Commission. The MRSC correctly pointed out that in Advisory
Opinion 1982-14, the Commission concluded that the influencing of the reapportionment
decisions of a state legislature, although a political process, is not considered election-
influencing activity subject to the requirements of the Act. Also referenced was Advisory
Opinion 1993-9 which addressed the proposal to establish a building fund, maintained as
a “separate segregated” account into which only designated contributions would be
deposited. Also, included was a reference to Advisory Opinion 1983-37 in which the
Commission determined that the Massachusetts Democratic State Committee could
estabiish a fund that would not be subject to the Act’s limitations, prohibitions, or
disclosure requirements. The monies in this fund could be used only for the purpose of
defraying legal costs of defending legal actions brought by candidates against the
Massachusetts Democratic State Committee and would have to be maintained sepazately
from funds used for federal elections. Finally, the MRSC cited Advisory Opinion 1996~
39 in which the Commission determined that a legal fund could defer expenses of

1 This amount represents a net under reimbursement by the non-federal accounts for other

administrative and fundraising expenses.
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defending the tegal sufficiency of the nominating petitions qualifying a candidate for the
primery election ballat.

Using the above cited opinions, and the analogy to Michigan law,
MRSEC concludes that the FEC has determined that such activities do not influence any
Federal election to trigger compliance with the FECA. Therefore the above cited activity
is beyond the scope of the FECA. The MRSC contends that, with the exception of
certain items, “the disbursements from the Account are not made for the purpose of
influencing any efection for Federal office.”

Although MRSC may be correct with respect to Michigan law,
Federal law takes a different view. The Act, Commission regulations, and past Advisory
Opinions exclude from coverage specific types of expenses, and only those, Coverage of
the Act goes beyond those things that meet the definition of an “expenditure”. Section
434 (b)(4) of Title 2 of the United States Code states that political committees are
required to report for the reporting pericd and for the calendar year the total amount of all
dishursements and all disbursements in a number of categories. Likewise, the
requirement that ceriain transactions be individually itemized on the disclosure reports of
committees such as MRSC speaks in terms of disbursements. Most relevant to this
situation, Commission regulations also use the term disbursement when speaking about
the need to allocate expenses between federal and non-federal accounts for those
comtnittees that, as MRSC does, fund activity in connection with both federal and non-
federal elections. Section 106.5 of Title 11 of the Code of Federal Regulations,
Allocation of expenses between federal and non-federal activities by party committees,
uses the terms disbursements, costs, and expenses rather than expenditure. Therefore, the
fact that many of the disbursements discussed above do not, in the opinion of MRSC,
mget the definition of expenditure, is not relevant to the need for allocation between the
federal and non-federal accounts.

The response then addressed specific types of sxpenses paid from
the Administrative Account in an effort to demonstrate that the payments questioned in
the Interim Audit Report were not subject to the requirements of the Act,

Conventjons, Meetings, And Confersnces

The Audit staff identified $142,423 in expenses associated with the
annual state convention, various cormittee meetings and conferences which appeated to
require allocation betwaen the MRSC’s federal and non-federal accounts as
administrative ¢xpenses. In addition, evidence gathered establishes that there was at least
some federal content at many of the events. The MRSC, in its response, asserted that the
Audit Division preliminarily determined that these expenses were made for the purpose
of influencing an election for federal office based on newspaper articles. Citing Common
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Cause v FEC” and various Michigan campaign finance law cases, the MRSC argues that
the FEC should ignore second hand accounts in newspaper articles as reliable evidence
that the MRSC conducted electioneering activity during the conventions, meetings, and
conferences, Clearly, newspaper articles are not the evidentiary material of choice.
However, requests for materials from the MRSC produced nothing and the newspaper
acceunts of the proceedings at some of the meetings and events were the only available
information. It is significant that the MRSC response did not dispute any of the
newspaper accounts referenced in the Interim Audit Report. Finally, the newspaper
accounts were used only to establish that the events were not entirely focused on non-
federa] efforts. In many cases the costs of the events are allocable as administrative
EXPEnses.

The MRSC cited numerous court cases establishing the “express
advocacy” test. It also refers to the interim report where the audit staff cites “federal
election activity was of major interest during the Convention” and the activities benefit
the Party as a whole and therefore have both federal and non-federal components. The
MRSC suggests that the “major interest” and the “benefit the Party as a whole” standard
does not replace the “express advocacy” test, The relevant requirements are in 11
CFR 106.5 that require committees that make disbursements in connection with both
federal and non-federal elections to allocate expenses in various categories including
administrative eXpenses.

Next MRSC contended, based on its reading of the Advisory
Opinion 1978-46, that unless there is fundraising related to a campaign for Federal office
or any communication expressly advocating the election or defeat of a clearly identified
candidate for Federal office, the activity and attendant expenses cannot be regarded as for
the purpose of influencing a Federal election. MRSC concludes that the Jack of
fundraising and electioneering at internal political party gatherings, the expenses
associated with the State Convention, MRSC meetings, and conferences, are not
“expenditures™ for the purpose of the FECA,

The test that MRSC references may be relevant to the
determination of whether certain expenditures are contributions to specific candidates for
Federal office, but not to whether a disbursement is an administrative expense or a
generic voter drive expense which includes activities that urge the general public 1o
Tegister to vote, vote or suppott candidates of a particular parly, ot associated with a
particular issue without mentioning a specific candidate. These types of expenses require
reporting and allocation between the federal and non-federal accounts without the £Xpress
advocacy and ¢learly identified candidate test having been met. Had there been evidence
that there was express advocacy of a clearly identified candidate at any of the events, the
Interim Audit Report would have concluded that a contribution to that candidate had
occurred.

* No. 85-968, Slip Op. (D.D.C. June 25, 1986) reprinted in Federal Election Campaign Finance Guide
{CCH), 19235.
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MRSC also cites Advisory Opinions 1986-6, 1982-35, 1983-37, to
support the proposition that internal political party gatherings, even though they may
directly influence Federal elections, are not subject to the FECA. According to MRSC, in
the present situation, there is no allegation, nor can there be, that the State Convention,
MRSC meetings, and conferences, all of which are intemal political party gatherings,
somehow influenced Federal elections.

Most of the advisory opinions cited by the MRSC were issued by
the Commission prior to the effective date (January 1, 1991) of the Commission’s
regulations for allocatitg expenses that jointly benefit both federal and non-federal
candidates and elections.” As noted above, these regulations provide for the allocation of
expenses by political party committees that make disbursements in connection with both
federal and non-federal elections. The allocable expense categories include
administrative expenses, fundraising costs, exempt activities expenses, and the cost of
generic voter drives. More specifically, party committess that make disbursements in
connection with federal and non-federal elections shall allocate expenses for
administrative expenses not attributable to a clearly identified candidate, including rent,
utilities, supplies, and salaries. Advisory Opinion 1993-21. The Commission’s
Explanation and Justification for 11 CFR §106.5 contains the fellowing guidance
regarding administrative expenses:

“Please note that all administrative expenses must be allocated
between federal and non-federal accounts, if incurred by a
cornemittee that makes disbursements in connection with both
federal and non-federal elections, and that chooses to pay any
portion of such disbursements from its non-federal account.”

The $142,423 in expenses for various meeting and conferences
questtoned in the Interim Audit Report do fall into the general category of administrative
expenses and therefore are subject to the requirements of the Act. Further as explained
above, based on the information available, the events had federal as wal] as non-federal
components, These types of expenses were also allocated by the Commission in the audit
report covering the 1993 and 1994 election cycle.

udit And X 5

With respect to the audit expenses questioned in the Interim Audit
Report ($30,167), the MRSC contended that payment of such expenses are subject to the

"? Advisory Opinions 1992-5 (candidate’s participation in 2 sarjes of public effairs forums), 19939
{preemption of Michigan State law with respect to the prohibitions on corporate donations to the Michigan
Republican State Committes’s building fund), 1996-39 { legal fund could defer expenses in defending legal
sufficiency of nominating petitions) were issued after 1/1/91.
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Act only in the case where they (1) directly further the election of any designated
candidate for Federal office, or (2) assist the pelitical committee in its compliance with
the Act. According to the Committee, “the purpose of the audits is ... to verify to the
officers and members of the MRSC that the financial statements are appropriately stated
and that the MRSC staff is conforming with generally accepted accounting principles.”
The Committee then concluded, there is no basis to designate payments from the Account
for these audit expenses as subject to the Act.

Expenses related to an audit of Committee accounts, both federal
and non-federal, fall clearly into the administrative expense category, and pursuant to 11
CFR §106.5 (a)(2)(i) are allocable between the federal and non-federal accounts.

Regarding legal expenses questioned by the Audit staff ($8,123),
the Committee restated the two factors cited with respect to audit ¢xpenses and added a
third - are associated with compliance or audit matters under the Act. The Committee
cited examples of legal expenses which the Commission determined as not subject to the
requirements of the Act, such as legal defense: (1) to a charge of slander: (2) civil action
alleging violation of the Appropriations Act, Hatch Act, an infringement of constitutional
rights; (3) and a congressman charged with both criminal conduct and violations of rules
of the House of Representatives." In addition, according to MRSC the FEC in Advisory
Opinion 1990-6 acknowledged that staie laws concerning manner of qualification of
candidates, dates and places of elections, voter registration, voting fraud and candidates’
personal financial disclosure are outside the scope of the FECA.

The MRSC’s General Counsel states that he reviewed the
reimbursed legal expenses questioned by the Audit staff and to the best of his knowledge
an insignificant amount of reimbursed expenses could qualify as “expenditures,” which he
estimated to have been, at most, 5% or $406 which should be reimbursed from the federal
account. The remainder, $7,717, in reimbursed expenses did not concem faderal
candidates or the Act. No documentation beyond an affidavit signed by the Committee's
General Counsel was provided,

While it is true the Commission, in advisory opinions, has
concluded that certain types of activity and the legal expenses related thereto are not
subject to the Act’s recordkeeping, reporting and other fequirements, the type of activity
was clearly defined (e.g., a possible denial of access to the primaty ballot of the state of
Massachuseits involving a party rule, AQ 1982-35). Moreover, for such activity a
segregated fund would have o be established and maintained apart from other political
committee funds. For example in Advisory Opinion 1983-37, the Commission
concluded that *[t]o the extent mosies in the fund will be used only for the purposes
described, and will be maintained separately from funds used for Federat elections, the
Party’s legal expense fund would not be subject to the Act’s limitations ,..”

i The Committee cited Advisory Opinlons 1981-13, 1980-4, and 1979-37.
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(iven the expenses at issue, totaling $38,290, are not identified or
documented as being for a purpose indistinguishable from any approved by the
Commission, the Audit staff views the expenses as administrative expenses, and like the
endit expenses discussed above, subject to the requirements of the Act and Cormmission
regulations.

The MRSC presented almost identical explanations for these types
of expenses when questioned in the audit report covering the 1993 and 1994 election
cycle. The Commission determined that those expenses were allocable between the
federal and non-federal accounts.

Fungraising F e Admipistrative punt

The Committes conceded that since certain disbursements from the
Administrative Account were mistakenly made and constitute expenditures under the Act,
a certain percentage of the fundmaiser’s salary should be reimbursed from the
Committee’s federal account to the Administrative Account. The MRSC made payments
for the fundraiser’s salary of $2,675 and calculated that 5.3% or $142 should be
reimbursed from the federal account. MRSC used the ratio of the fundraiser’s salary to
the total expenditures made from the Administrative Account to determine this
percentage.

The fundraiser’s salary should not be allocated based on a ratia of
federal expenditures to all expenditures from the Administrative Account. Asa result,
the Audit staff’s considers the entire amount of the fundraiser's salary ($2,675) a shared
administrative expense. These fundraising expenses, as well as all other allocable
expenses discussed above should not have been paid from the Administrative Account.

Again, the MRSC presented the same explanation for these
expenses in the audit report covering the 1993 and 1994 election cycie, which were also
determined allocable by the Commission.

Lobbying

MRSC paid Reed Governmenta] Consulting, Inc. $20,904 in 1995
and $25,000 in 1996. According to MRSC the compensation for Grary Reed’s fundraising
efforts was different than the compensation paid to Reed Governmental Consulting, Inc,.
The payments to Reed Governmental Consulting, Ine. were for lobbying and not
electioneering. MRSC cites Advisory Opinions 1978-36 and 1983-4, to support that the
FEC recognizes that lobbying expenses are not expenditures under the FECA.

Again, the advisory opinions cited by the MRSC were issued by
the Commission prior to the effective date (January 1, 1991) of the Coramission’s
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regulations for allocating expenses that jointly benefit both federal and non-federal
candidates and elections.

Holi Cards. Gifts d Misce]lane

The MRSC asserted that 42 expenses for holiday cards, gifts,
charities, State committee meetings, social events at the 1996 National Convention, staff
social functions, and similar types of expenses, totaling $164,472 do not constitute
expenditures nnder the Act. The reasoning for this position apparently is that these
expenses were not campaign related,

The Audit staff reviewed the MRSC’s specific explanations and
documentation relating to these disbursements and allowed that seven items totaling
$19,129 were disbursements for transfers to the non-faderal Republican National
Committee ($10,100), the non-federal Victory Council ($5,500), payments for non-
federal legal issues ($1,989), a cancellation fee for an event ($900), and payment for the
non-federal Campaign Managers Academy ($640). The disbursements to charitable
organizations weze in payment for ads. The other expenses, in the Audit staff's opinion,
are also classified properly as administrative expenses. The adjustment to the amount
owed the federal committee is thus reduced by $7,173 ($19,129 x 37.5%), leaving
$394,443 ($413,572 - $19,129) as administrative expenses paid from the Administrative
Account and a reimbursable amount of $147,917 ($155,090 - $7.173) for disbursements
from this account.

As explained above, party committees that make disbursements in
connection with federal and non-federal elections shal! allocate expenses for
administrative expenses not attributable to a clearly identified candidate, including rent,
utilities, supplies, and salaries. Advisory Opinion 1993-21. The types of administrative
expenses cited are illustrative and cannot be viewed as inclusive,

Aus stated, it is the opinion of the Audit staff that expenditures for
activities such as independent reviews of committee accounts, staff salaries, staff outings,
holiday cards, gifis, etc., clearly fall within the general category of “administrative
expenses” as noted at 11 CFR §106.5 (2)(2)(0).

di ot Bein allen MES

MRSC acknowledged that there were additional expenditures
totaling $55,612 which relate to shared federal and non-federal activities at the
administrative ratio (37.5%). The MRSC also acknowledged the previously mentioned
$406 in legal expenses and $142 in fundraising expenses from Mr. Reed’s salary that
should be reimbursed from the federal account. The MRSC calculated the total amonnt
owed by the federal account as $21,402 (($35,612 x 37.5%) + 8406 + $142). As an act of
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good faith MRSC’s federal account reimbursed this amount to the Administrative
Account. A copy of the check and deposit receipt was included with the response.

Sh ses Paid fr on-Federal ing Ac

MRSC did not respond t¢ section I1.B.1,b.2. of the Interim Audit
Report, which discussed expenses for telephone bank expenses related to the 1994
¢lection. It also did not provide the copy of the requested telephone script. Therefore,
the Audit staff is stil] of the opinion that the federal share of this activity is $2,431.

Pa m the Re {can National Con jon Acco

MRSC reasserted most of what was stated i the response to the
Exit Conference. It argues that the receptions or hospitality suites were held solely as
social functions for individuals in the San Diego area attending the Convention and were
not an attempt to influence the outcome of the Convention, or to solicit contributions, or
to advocate the election or defeat of any candidate. At each function the corporate
sponsor was prominently listed and not the MRSC. The MRSC also disagreed with the
reference to these activities as “party sponsored events”. According to MRSC these
events were not general party-building, but were social functions sponsored by “named
corporations” and the events are substantially similar to the circumstances addressed by
the Commission in Advisory Opinion 1983-23,

Again, the advisory opinions cited by the MRSC were issued by
the Commission prior to the effective date (January 1, 1991) of the Commission’s
regulations for allocating expenses by committees that make disbursements in connection
with both federal and non-federal candidates and elections. The National Notminating
Convention selects a federal candidate, and therefore any general party sponsored
function in connection with that federal election must, at a minimum, be allocated
between the federal and non-federal accounts at the administrative {ballot composition)
ratio. The MRSC’s contention that the events at the Convention were social functions is
not revelant to the requirement that the associated expenses be allocated, It is still the
Audit staff"s opinion that the federal share of this activity is $29,452 (378,538 x 37.5%),
based on the allocation ratio for administrative expenses.

In conclusion the MRSC did not comply with the
recommendations in the Interim Audit Report. It did make a partial reimbussement to the
non-federal account of $21,402, and the Audit staff agrees that $7,173 represents solely
non-federal expenses and are not allocable. MRSC should still reimburse the non-federal
account $154,778 ($183,353 - $21,402 - $7,173).
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C, REPORTING AND ITEMIZATION OF RECEIPTS AND DMSBURSEMENTS

1. Transfi m Non-Federal to F 1 Acco d Related
Disbursements

Sections 106.5(g)(1)(i}, (ii)(A), and (3) of Title 11 of the Code of
Federal Regulations state, in part, committees that have established separate federal and
non-federal accounts under 11 CFR 102.5(a)(1) or (b 1)(i) shall pay the entire amount of
an allocable expense from its federal account and transfer funds from its non-federal
account to its federal account solely to cover the non-federal share of that allocable
expense; or shall establish a separate allocation account into which funds from its federal
and non-federal accounts shall be deposited solely for the purpose of paying the allocable
expenses of joint federal and non-federal activities, A political committee that transfers
funds between accounts and pays allocable expenses according to this section shall report
each such transfer and disbursement pursuant to 11 CFR 104, 10(b).

The MRSC did not disclose on Schedule H3 (Transfers from Non-
Federal Accounts) transfers from its non-federal checking account te its federal payroll
account for non-federal payroll. These transfers totaled $284,919 (588,291 in 1995 and
$196,628 in 1996). In addition, the MRSC did not report the related payroli
disbursements totaling $284,219 on Schedule H4 (Joint Federal/Non-Federal Activity
Schedule}. Although these payments were for non-federal payroll, because the payments
were made from a MRSC federal account they require disclosure. Dring fieldwork the
MRSC was unable to provide a complete list of the non-federal personnel and could not
detail their duties for the 1995-1996 election cycle.

In addition, the MRSC did not itemize on Schedule H3 transfers
from the non-federal operating account to the federal allocation account for the non.
federal share of several disbursements to vendors. These under-reported transfers totaled
$520 in 1995 and $633,712 in 1996. The 1996 disbursements were payments to Multi
Media Setvices and Strategic Media Services. Finally, the MRSC: failed to report on
Schedule H3 the non-federal share of in-kind transfers received from the Republican
National Committee in 1996. The non-federal share of these transfers totated $12,745.

2. Recejpts from Political Committees and [nterest

Section 434(b)(2KD), (F) and {J) of Title 2 of the United States
Code states, in part, that each report under this section shall discloss for the reporting
period and calendar year the total amount of all contributions from other political
committees, transfers from other political party committees, and interest.

Section 434(b)(3)A) and (B) of Title 2 of the United States Code
states that each report shal! disclose the identification of each person {other than a
political committee) who makes a contribution to the reporting committes during the
reporting period, whose contribution or contributions have an aggregate amount or value
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in excess of $200 within the calendar year, or in any lesser amount if the reporting
committee should so elect, together with the date and amount of any such contribution.
Each report shall also disclose any political committee which makes a contribution to the
reporting committee during the reporting period, together with the date and amount of
any such contribution.

The Audit staff reviewed receipts and determined that the MRSC
failed to report and itemize, as required, four contributions from political committees in
1995 totaling 33,240 and two contributions from pelitical committees in 1996 totaling
$1,200. In 1996 the MRSC also failed to report and itemize the federal share of in-kind
transfers from the Republican National Committee totaling $7.647. Finally, the MRSC
failed to report and itemize interest receipts totaling $12,271,

3. Disbursements - Operating Expenditures, [n-Kind Coptributions,
Transfers. and Independent Expenditures

Sections 434(b)(4)(A) and (C) and (5K A) and (C) of Title 2 of the
United States Code state, in part, that each report shall disclose for the teporting period
and the calendar year: the total amount of all expenditures made to meet candidate or
committes operating expenses; the total amount of all transfers to affiliated committess;
the name and address of each person to whom an expendittire in an aggregate amount or
value in excess of $200 within the calendar year is made by the reporting committee to
meet a candidate or committee operating expense, together with the date, amount and
purpese of such operating expenditure; and the name and address of each affiliated
committee to which a transfer is made, together with the date and amount of such
transfers.

Section 104.10(b)(4) of Title 11 of the Code of Federal
Regulations states, in part, that a political committee that pays aflocable expenses shall
also report each disbursement from its federal account or its separate allocation account in
payment for a joint federal and non-federal expense or activity. In the report covering the
period in which the disbursement occurred, the committee shalf state the full name and
address of each person to whom the disbursement was made, and the date, arnount and
purpose of each such dishbursement,

The Audit staff review of disbursements determined that, in
addition to the non-federal payrol! discussed above, the MRSC failed to report and
itemize bank charges and disbursements to vendors totaling $13,601 in 1995 and
$742,861 in 1996. The disbursements in 1996 included two payments to Multi Media
Services ($722,470) for which the H3 transfers were underreported by $451,657. The
other disbursements in 1996 (seven totaling $20,391) represent the required disclosure of
disbursements relating to in-kind contributions by the Republican National Committee.
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The MRSC failed to report and itemize one transfer for $3,300 in
1995 and three transfers totaling $10,200" in 1996 to the non-federal account. Finally, a
transfer for $36,000 to the Republican National Committee was not reported or itemized
as required in 1995.

. Lastly, the MRSC failed to itemize on Schedule E {Itemized
Independent Expenditures) a disbursement for $80,842 on behalf of a federal candidate.,
The Schedule E also requires notarization.

At the Exit Conference the Audit staff provided to the MRSC
schedules which detailed the reporting omissions discussed above for each line number of
the disclosure reports. The MRSC officials agreed to amend the 1995 and 1996 reports to
disclose cormrectly the receipts and dishursements noted above,

In the Interitn Audit Report it was recommended that the MRSC
file amended Schedules A, B, E, H3, and H4 for the calendar years 1995 and 1996
disclosing the contributors, transferors, payess, transferees, dates and amounts for the
receipts, payments and transfers discussed above.

In response to the Interim Audit Repost, the MRSC filed all
Schedules as recommended.

D. MISSTATEMENT OF FINANCIAL ACTIVITY

Section 434(b)(1X2} and (4) of Title 2 of the United States Code states, in
part, that a political committee shall disclose the amount of cash on hand at the beginning
of the reporting period and the total amount of all receipts and all disbursements for the
reporting period and calendar year.

The Audit staff’s reconciliation of reported financial activity to bank
records for the calendar years 1995 and 1996 revealed the following misstatements:

1. 995 Mi ent

Beginning cash on hand was overstated by $72,858, the result of
reporting discrepancies in prior periods,”

Receipts were understated by $91,495. The components of the
misstatement are as follows:

One 55,000 transfer was related to a 55,000 receipt from an individual which was deposited by
mistake into the Federal accannt. Neither tha receipt nor the transfer was r#ported.

13 The ovesstatement of begiuning cash 15 the combined effect of repotting errors within beginning
cash in 1983 and receipts and disbursements in 1993 and 1994,
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Reported Receipts $3,064,747
Contributions from Political Committees not reported $ 3,240
Transfers from non-federal account to federal payroll $88,291
account not reported
Transfer from non-federal account to federal allocation $ 520
account not reported
Reconciling item 3 (356)
Total Adjustments $  91.495
Correct reportable receipts $3,156.242

Disbursements were understated by $127,162.06. The

components of the misstatement are as follows:

Reported disbursements $2,724,634
Non-federal salaries paid from allocation account $ 83,291

Transfer to RNC not reported $ 36,000

Transfer to non-federal account not reported $ 3,300

Payments to vendors and bank charges not reported $ 10,693

Payments to Ameritech over-reporied (net) $(11,201)

Reconciling item 3 77

Total Adjustments § 127162

Correct reportable $2.851.796

Ending cash on hand was overstated by $108,524, resulting from

the misstatements detailed above. The correct ending cash was $407,446,

2. 1996 Misstatement
Beginning cash on hand was overstated by $108,524, carried

forward from 1995.

Receipts were understated by $864,068. The components of the

misstatemnent are as follows:

Reporied receipts
Transfers from non-federal account to payroll account
not reported

$5.686,069
$ 196,628

Transfers from non-federal account to allocation account  § 451,657

for payments to Multi Media Services not reported

Transfer from non-federal account to allocation account  $ 182,062
not reported for payment to Strategic Media Services

Interest not reported $ 12271
In-kind contributions from RNC not reported $ 20,391
Contribution from an individual not reported ¥ 5000
Contributions from Political Committees not reported § 1,200
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Reconciling item £ {5147
Total Adjustmments 64.068
Correct reportable $6.550,135

Disbursements were under-reported by $949,596. The components
of the misstatement are as follows:

Reported disbursements $5,982,298
Payments to Multi Media for media buys featuring Bob ~ $ 722,470
Dole in cooperation with the Republican National

Commitiee
Non-federal salaries paid from allocation account § 196,628
Transfers to non-federal account under-reported $ 10,200
Interaccount transfer reported as dishbursement $ (1.861)
In-kind contributions not reported as disbursements ¥ 20391
Reconciling item £ 1,768
Total Adjustments ' $ 949,596
Correct reportable $6,931.894

Ending cash on hand was overstated by $194,054, resulting from
the reporting errors detailed above. The correct ending cash was $25,687.

At the Exit Conference the MRSC was provided schedules which
detailed the reporting errors discussed above. MRSC officials agreed to file amended
reports to correct the errors noted above.,

The Interim Audit Report called for the MRSC to file
comprehensive amended reports for calendar years 1995 and 1996 correcting the
misstaternents noted above. In addition, it was recommended that the MRSC amend its
most recently filed report to correct the ending cash on hand,

The MRSC filed the requested comprehensive amended reports for

calendar years 1995 and 1996 which corrected the misstatements, but to date has fajled to
amend it most recent report to correct the reported cash on hand.
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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C, 20463

February 28, 2000

EMORANDUM
TO: Robert J. Costa
Assistant Staff Director
Andit Divigion
THROUGH: James A, Pelrkon
Staff Director
FROM: Lawrence M, Noble

General Counsel

BY: Kim Leslic Brigh
Associate General (!dunse]

Lerenze Holloway O{H
Assistant General Counsel

Susan L. Kay «-4.2
Attomey

Dawn Anderson L¥#éy ik
Legal Intern

SUBJECT: Proposed Final Audit Report on Michigan Republican State Committee
(LRA #523)

L INTRODUCTION

The Office of General Counsel has reviewed the proposed Finai Audit Report for
the Michigan Republican State Committee (“the Commitiee™) submitted to this Office on
January 24, 2000, The following memorandum summarizes our comments on the
proposed Report.! We concur with the findings in the proposed Report that are not
discussed in the following memorandum, If you have any questions, please contact Susan
Kay, the attomey assigned to this audit,

The Office of General Counsel recommends that the Cosumission consider this document in open
sesginn gince the report does not include matters exempt from public disclosure. See i1 CF.R.§ 2.4
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II. MEDIA EXPENDITURES

The Audit Division has included information in the proposed Report that relates
to payments made by the Comrmittee to certain media vendors for advertisements
broadeast during the 1996 election cycle. The Audit Division considered these
advertisements to be in-kind contributions by the Republican National Committee
(*RNC™) to Dole for President, Inc. {"DFP™) in the context of the DFP audit, According
to information available to the Audit Division, and included in the DFP Audit Report, the
RNC transferred funds to state party commitiees including the Michigan Republican State
Committee. According to the Audit Division, the RNC transferred to the Committes's
accounts the exact amount reflected on invoices from media vendors just prior to each
payment by the Committee. The Audit staff has not included a finding against the
Committee related to these disbursements in view of the position taken by the
Commission with respect to these advertisernents in the DFP audit and in other recent
decisions by the Commission. While it is appropriate to include this summary of the
issue in the Report of the Committee so that the Report is complete and accurate, this
issue is no longer being considered by the Commission in any context. Therefore, this
Office recommends that the Audit Division raise with the Commission the question of the
advisability of including a discussion of this issue in the pending audit report. See
Memorandum to Robert J. Costa on Media Advertisement Issuss in Pending Audits,
dated February 18, 2000.

IIl. SHARED EXPENSES PAID FROM NON-FEDERAL ACCOUNTS
(Finding ILB.)

A, Administrative Account (ILB.1)

The cover memorandum to the proposed Final Audit Report directs this Office’s
altention to the issue of shared expenses from the Committee’s administrative account,
The Committes maintained a non-federa) account, the Michigan Republican State
Committee Administrative Account (“Administrative Account”). The Audit Division
contends that the Committes made expenditures for fadersl activity from this account and
these expenditures should have been shared between fadaral and non-faderal accounts
pursuant tc 11 C.F.R. § 106.5,.2

The expenditures at issue include $271,150 for expenses such as paytments for
federal tax preparation and the annual audits of all committee accounts, monthly legal
expenses incurred by the Committee’s legal counsel for courier servicas and

2

According to the Audit staff, similar disbursements made by the Committse during the 1993-1994
election cycle were deemed to have been allocabie cxpenses. The Committee made the same arguments in
response to the earlier audit and the Audit staff rejected those &tguments in the 1993-94 Final Audit Report
which was approved by the Commission on February 9, 1999, The Audit staff maintains ite pasition that
the Comemittes must allocate disbursements from this account, The Audit staff slso identified shared
expenses fom two other non-federal accounts. .
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photocopying, compensation to a Gary Reed or Reed Governmental Consulting, and hote]
bills, catering and festivities costs related to the 1996 Republican National Convention in
San Diego, Califomia. In addition to these expenses, the Audit staff determined that
funds from this account in the amount of $142,423 were used to pay for the annual state
convention, various state committee and RNC chair mestings and other conferences held
in 1995 and 1996, including the 1995 Mackinac Conference,

The Committee maintains that this is a non-campaign account and not subject to
the Federal Election Canipaign Act (“FECA™) because the funds in the account were not
spent for the purpose of influencing any election for Federal office or for the purpose of
influencing the nomination or election of a state candidate. In support of its argument
that the Administrative Account was a non-campaign account, not subject to the FECA,
the Committee references Commission advisory opinions that allow for the establishment
of specific non-campaign accounts in which funds may be maintained that are not subject
to the FECA. See Advisory Opinion {“*AQ") 1982-14 (Commission determined that
receipts and disbursements from a reapportionment account would not constitute
contributions or expenditures since influencing reapportionment decisions is not
considered election-influencing activity subject to the FECA)}, AO 1983-37 (Commission
determined that a legal defense fund could be maintained so long as it was maintained
separately from funds used for federal elections); AO 1993-9 (Commission held that
creating 2 bujlding fund is not dons for the purpose of infiuencing an election)’; AO
1996-39 (Commission determined that a legal fund could be established for purposes of
gdefending the legal sufficiency of the nominating petitions qualifying a candidate for the
primary election ballot). According to the Committee, its Administrative Account did not
make expenditures for the purpose of influencing a federal election, and therefore it is
entitled to the same status as a building fund account, a reapportiontnent account or a
legal defense fund account, all of which have been approved by the Comumission.

The Commission has concluded, in the context of advisory opinions, that certain
types of activities and legal expenses are not subject to the requirements of the FECA.
See AQs: 1982-14,1983-37,1993-9,1996-39, However, these advisory opinions appear to
be limited to their particular circumstances,” A party committes that makes
disbursements in connection with nonfederal elections and also makes disbursements in
connection with federal elections is required to allocate all of their adminisirative
disbursements, 11 C.F.R. § 106.5(a)(2); see Explanation and Justification for 11 CFER.
106.5(a), 55 Fed. Reg. 26063 (Tanuary 26, 1990}, Although the Committee claims that
the Administrative Account was not established to be used in connection with any
election activity, the Committee concedes that some funds were expended from the

k|

Pursuant to the FECA, building funds may be established that are not for the purpase of
influencing the election of any candidate in any particular election for Federal office.” See2U.8,C.
? 431(8NB ¥ viii).

See Concurring Opinion of Vice Chairman Weld snd Commyissioners Eltiott and Mason on AQ
1999.11.
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acceunt in connection with a federal election,* Therefore, the Committee made
expenditures in connection with a federal election and must follow the Commission’s

rules at 11 C.F.R § 106.5 for allocating expenses between the federal and non-federal
accounts. 11 C.F.R. § 106.5.5

Once a Committee makes disbursements in connection with a federal ¢lection, the
committee must follow the “detailed instructions as te how (it Jmust allocate [its]
administrative expenses and costs for combined federal and non-federal activity,”
Explanation and Justification for 11 C.F.R. § 106.5,55 Fed. Reg. 26061 (June 26, 19%0).
The aliocation rules only apply to committees that make disburserents in connection
with federal and nonfederal elections, Jd. Therefore, the expenses from the
Administrative Account should be allecated in accordance with 11 C.FR. § 106.5.

B. Republican National Convention Account (ILB.3)

The proposed Audit Report includes a finding related to another of the
Committee’s non-federal accounts, the Republican National Convention Account
{("Convention Account™), The Audit Division believes that “party sponsored events held
in conjunction with a National Nominating Convention, in a convention city cannot he
said {o be non-political.” The Audit Division further contends that as party building or

general party activity, these expenses must be allocated between the federal and the non-
federal accounts.

The Audit Division determined that the federal share of this activity is $29,452
based on the allocation ratio for administrative expenses. Expenses paid from this
account reiated to the 1996 Republican National Convention and included consultant
fees, room deposits, travel reimbursements, printing costs, supplies, bus transportation,
and souvenirs and gifts made out as “1996 Republican National Convention™ ar “96
Convention Program.”

The Committee maintains that the receptions or hospitality suites were held solely
2 social functions for individuals in the San Diego area attending the Convention and

1

Although the Cammittes has claimed that a portion of the disbursements it made in connection
with a federal election were mistakenly made, the regulations do oot address the insue of whether the
committee mmst intend to nuake disbursernents in connection with the federal election to fall within the
arnbit of the allocetions rules.

¢ In sddition, the Audit staff indicates that Committee Chairman Heintz made what appeared 1o be
campaign related comments sgaingt Mr. Bonior at the stats convention, Newt Gingrich spoke at the state
Mackinae conference, and Pregidential Primary candidates sttended the conference. Although, the mere
presence of federal candidates at state conventions and conferences may not indicate federal activity, the
fact that Chairman Haintz made federal campaign related comrments at the state convention Bppears to
indicate that federal election activity was 2 component of the state convention. However, this analysis is not
necessary since the committes has conceded making federal disbursements from the account,
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were net an attempt to influence the outcome of the Convention, or to solicit
contributions, or advocate the election or defeat of any candidate,

The Commission’s allocation rules do not address the issue of specifically what
[must be shown to prove disbursements were made in connection with a federal election.
This Office recognizes that while it may appear that party committees inherently make
disbursements in connection with both federal and non-federal elections, it is possible
that a party committee makes purely non-federal expenditures. Thus, to require all
administrative disbursements made by the Committee to be allocated may be too far
reaching without evidence of disbursements for specific federal activity. However, to the
extent that the facts set forth in the proposed Audit Report show that some disbursements
were made from this account in connection with a federal election, then the Committes
must allocate all disbursements made from this account.
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Staff Director

FROM: Lawrence M, Noble

General Counsel

BY: Kim Leslie Briglﬂg\
Associate General el

Rhonda J. Vosdingh
Assistant General Counsel

Albert R. Veldhuyzen AV
Attomey

SUBJECT:  Media Advertisement Issues in Pending Audits (LRA #581)

In a memorandum dated § anuary 24, 2000, regarding the preposed final audit report on
the Missour Democratic State Cominittee, the Audit Division directed this Office*s attention to
the discussion of the media program contained in the background section of the report.
Memorandum from Robert }. Costa to Lawrence M. Nable, Report of the Audit Division on the

Missouri Democratic State Committee, January 24, 2000. This particular issue also arises in the

audits of the Arkansas Democratic State Committee and the Michigan Republican State

three audit reports is of primary concern.

with the Commission the question of the
advisability of including a discussion of the media programs in the pending audit Teports,

The reports on the Missonri Dernocratic State Committee and the Michigan Repub

lican State Cotmmittes
are at the final andit stage. Arkansas Democratic Stats Committee is at the interim stage — the interim andit report
has not been sent to the Cormmities yet, pending a decision a3 to whether the igaue advertisement discussion should

be included in the report.
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On February 8, 2000, the Commission considered the izsye of whether it is appropriate
for state committees, at the direction of nationa] party committees, to use the more favorable state
committes federal/non-federal allocation ratios in order to purchase media agvertisements. The
Commission failed to find reazon to belisve in a vote of 2-3, and therefore, this particular issue

will not be pursued in the enforcement context, However, it might still be appropriate to include



